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UNIVERSITY OF LONDON
Introduction

This subject guide, together with its study pack, is designed to help you study the public
law of the United Kingdom, which comprises constitutional law and administrative law.
Each chapter will highlight the most important aspects of the topic and give guidance as to
essential and further reading. Within each chapter you will find activities designed to test
your understanding of the topic and self-assessment exercises to monitor understanding
and progress. Feedback to the activities is provided at the end of this guide: use it to check
that you have a full understanding of the topic. There are also sample examination ques-
tions with advice on possible approaches to the questions.

At the end of each chapter there is an opportunity for you to reflect on and review your
understanding of the issues contained in that chapter. You are strongly advised to carry out
these reviews and to go over any points that you still feel unsure about before proceeding

EXTERNAL PROGRAMME

to the next chapter.” At several points you will find guidance on how to improve the effec- T Reflection is a key element
tiveness of your studies. This will direct you to the Learning skills for law guide. of your learning portfolio or

The key to successful study of public law is understanding, not rote-learning. Constitutional
law offers a mixture of statutory and common law sources, non-legal but binding rules,
conceptual analysis and - just as important — an appreciation of the political practices that
form the background against which the constitutional actors operate. It is essential that
you develop the practice of reading a British daily broadsheet newspaper (The Times, Daily
Telegraph, Independent or Guardian) and follow current affairs through journals and the
media. The UK constitution is a living dynamic organism and cannot be contained within
the covers of any textbook, however up to date.

LEARNING OUTCOMES
When you have completed this chapter you should be able to:

» approach the study of public law in a systematic way

» describe what the various elements of the text are designed to do

» begin your study of public law with confidence.

learning journal. See section 1.4.
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1.1

1.1.1

Studying Public law

A broad and integrated subject
Public law is challenging: it requires knowledge of the entire system of government.

For those of you with an academic background which includes history, government and/or
politics, some of the terrain will be familiar - although now it will require a particular
perspective: that of the constitutional lawyer. For those without any relevant academic

background, it would be helpful to read an introductory text’ on government in the T Asuitable introductory text is
United Kingdom. Many of the individual topics for study are not clear-cut and are subject Barnett, H. Britain unwrapped:

to debate. It is important that you adopt a critical and reflective approach to the subject, government and constitution
studying the rules and authorities with care but then attempting to form your own view. explained. (Harmondsworth:
This must be developed with care: it is very easy to react instinctively - either positively or Penguin, 2002) [ISBN 978-
negatively - to a particular matter or approach. That, however, is not enough. You must 0140291704], especially Chapters

always strive to develop logical and reasoned arguments in order to justify conclusions that  1,2and 12.
you reach. Public law requires the same disciplined approach and logical analysis as any

other legal subject, and as usual you also need to develop the skill of thinking and arguing
conceptually.

The study of the constitution does not lend itself to academic compartmentalisation.
Whereas it may be possible - although not desirable - to approach some subjects by
treating each topic as a distinctive isolated part of the whole, this is not true of constitu-
tional and administrative law. It is, of course, necessary to work through the syllabus in an
organised and logical manner. However, it is of the utmost importance that you become
aware of the integrated nature of most of the syllabus. To give just two examples (many
more could be given):

Parliamentary sovereignty is of necessity studied as a discrete topic: nevertheless many - if
not most - other topics in public law have a bearing on sovereignty and you cannot fully
comprehend sovereignty until you have covered the full syllabus.

The same is true of the non-legal sources of the constitution - constitutional conventions
- which permeate the entire constitutional structure; the ability to see the constitution ‘in
the round’ and as a whole is essential to successful study.

The study of the constitution of the UK requires an appreciation of a variety of conceptual,

historical, legal and political factors.’ The UK appears to be almost unique in not having a T This understanding of diverse
constitution which is conveniently set out in a single written document. However, not too sets of information and factors
much should be made of the ‘unwritten’ nature of the constitution. In all constitutions is a key elementin your

some of the rules will not be written, and still less will they be collected within a single development of graduate skills.
document. Irrespective of the labels attached to constitutions, a true understanding of

constitutional law can only be grasped by appreciating the historical and socio-political

framework within which the rules are set. However, while historical origins set the scene

for the study of the contemporary constitution, it must be remembered that the principal

emphasis of the syllabus is on the constitution of the UK today and not on the many centu-

ries of development that underlie it. With that point in mind, when we evaluate the many

constitutional issues that present themselves today we must necessarily draw on historical

sources and events to understand the contribution they have made to creating today’s

constitution.

Itis particularly true of the UK’s constitution that it is difficult to see clearly the demarca-
tion lines between constitutional law and political science. For example, the study of the
constitutional relationship between the government and the legislature today encom-
passes a knowledge of the political background, the rules of parliamentary practice and the
non-legal or conventional rules that apply in a given situation. Furthermore, in studying the
legislative supremacy of Parliament, it is of fundamental importance to grasp that, in terms
of constitutional legal theory, the power of Parliament is omnipotent or sovereign. That
legal fact however must be seen in light of the political and, possibly, economic constraints
on the exercise of that seemingly unlimited power, but without allowing these ‘extra-le-
gal’ factors to obscure the constitutional position. It is the constitutional rules that are of
prime importance: the political and other factors that have an impact on the working of
those rules, while of great significance, are ancillary.
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A constitution under reform

The election of a Labour government in 1997 — after 18 years of Conservative Party rule - led
to major constitutional reform. The incoming government’s agenda included devolu-

tion to Northern Ireland, devolution to Scotland and Wales, reform of the House of Lords,
reform of the electoral system and the introduction of a Freedom of Information Act. Of
the greatest significance was the intention to incorporate into domestic law — under the
Human Rights Act 1998 - most of the rights and freedoms protected under the European
Convention on Human Rights. By 2002 much of the reform agenda had been accomplished:
devolution to the nations had taken place, a Freedom of Information Act had been intro-
duced, the Human Rights Act 1998 was fully in force and a partial (but not yet complete)
reform of the House of Lords achieved. Some reforms have been made to the electoral
system, including a register of political parties and statutory regulation of donations to
political parties. Given that some reforms are on-going it is particularly important at this
time to keep abreast of current affairs.

Outline structure of this subject guide

This subject guide has been structured to enable you to proceed from the basic founda-
tions through to a detailed understanding of the different topics that rest on these founda-
tions. The guide falls into five principal parts:

Constitutional fundamentals (Chapters 1-7)
The structure of the constitution and its basic principles.

The government and Parliament (Chapters 8-12)

The Crown, Prime Minister and Cabinet, the structure of central government and the work-
ings of Parliament. Also in this partis an introduction to regional and local government,
both of which have powers devolved upon them by the UK Parliament.

The European Community and Union (Chapters 13-14)

As a member state of the European Community (which forms the major part of the larger
European Union), the United Kingdom has committed itself to a form of supra-national
governance with its own legal and institutional framework. EC law has, since 1973 when
Britain first joined, become an increasingly important part of domestic law. British judges
are required to apply Community law as interpreted by the Court of Justice of the European
Communities, and Parliament is under an obligation to pass laws which are consistent with
the overriding European law.

The individual and the state (Chapters 15-17)

This part s a study of individual freedoms and rights as protected by statute and common
law. Of seminal importance here is the European Convention on Human Rights and its ju-
risprudence (case law) and the emerging case law under the Human Rights Act 1998 which
now makes it possible to enforce Convention rights against the state within the domestic
legal system. Also included in this part is the difficult issue of state - or national - security
and the law that regulates the security agencies as well as the law on official secrets and
terrorism.

An introduction to administrative law (Chapters 18-19)

In many degree courses in the UK, administrative law is a full one-year or half-year subject.
Within the LLB for external students, the syllabus includes the study of judicial review of ad-
ministrative action (the process through which government powers are controlled by the
courts), and study of the Commissioners for Administration (‘Ombudsmen’), the machinery
by which citizens’ complaints against central and local government and bodies such as the
National Health Service are investigated.

EXTERNAL PROGRAMME
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Learning outcomes for Public law

When you have finished studying this module, you should be able to demonstrate that you
have studied in depth the public law of the United Kingdom, which comprises constitu-
tional law and administrative law.

Introduction

describe the characteristics of the constitution

explain the powers and role of the Crown, including the royal prerogative
summarise the sources of the constitution

explain the sovereignty of Parliament

explain the separation of powers

describe and discuss the rule of law

describe and explain central and local government

explain devolution and the structure of the United Kingdom.

Parliament, etc.

describe and discuss electoral law and reform

describe the composition and procedure and functions of Parliament:
» legislative

» financial

» control of the executive

» the role of the individual MP

explain and discuss parliamentary privilege.

The executive, etc.

explain the powers of the Prime Minister

explain the role of the Cabinet

explain the characteristics and role of the Civil Service

explain collective and individual ministerial responsibility and control of executive power.

The European Union

Describe the institutions of the European Union:

» the Council

» the Commission

» the Parliament

» the Court of Justice

explain the sources of Community law

discuss the relationship between Community law and national law
discuss Community primacy and parliamentary sovereignty.

The citizen, etc.

summarise the legal protection of civil liberties in the United Kingdom

explain the significance of the European Convention on Human Rights

discuss the Human Rights Act 1998

explain the extent to which the law effects a satisfactory balance between public order and
civil liberties

discuss the powers of the police in relation to assemblies and processions
explain the role and powers of the security services, including the interception of
communications

explain the law relating to official secrecy

explain the major legal provisions and case law relating to terrorism.

Administrative law

explain the constitutional role of judicial review

explain the procedural requirements of judicial review

explain and discuss the grounds for judicial review

discuss the remedies available in judicial review

discuss the powers and role of the Parliamentary Commissioner for Administration.

PAGE 9
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Acquiring graduate qualities

In addition to successfully learning the relevant law, you will need to develop a number of
skills and the ability to:

discern themes and patterns in large amounts of disparate information
scan large amounts of written materials to draw out argumentative threads
explain the different sides of a controversial issue

make, apply and criticise precise distinctions

separate rapidly the relevant from the irrelevant

think logically

think critically

research

plan

communicate, argue fluently, concisely and persuasively, both orally and on paper
concentrate, working with speed and stamina

work independently with initiative and self confidence

work co-operatively, to lead and to support with sensitivity.

Self-reflective skills are also essential, including the ability to:

learn from experience

gauge how the learning experience is working and to identify weaknesses
use the above skills to evaluate your knowledge

use those skills to analyse and solve problems.

As your studies progress, you should be thinking about how you can develop these skills.

EXTERNAL PROGRAMME
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1.4

1.4.1

A suggested approach to study

See also the Student handbook and the Learning skills for law guide.

You should start your study of Public law with this subject guide. It has been designed to

help you succeed in your examinations.’ T Statistics from 2006 show that
students who based their studies
on the University’s LLB subject
guides performed significantly
better in exams than those who
did not.

Start at the beginning and work through the guide sequentially, reading the textbook and
doing the activities as directed. It may be tempting to start with, say, human rights or state
security, but this is not a good idea. The course builds on the basic foundations without
which an understanding of particular topics later in the course cannot be gained.

Essential reading
University students in England often de-

Study pack . o ,

. . scribe themselves as ‘reading for a degree’.
The study pack contains 25 extracts from books, journals, reports
and case reports which have been chosen to assist your learning. Of course they attend lectures, go to classes
Read them at points where they are referred to in this guide. and tutorials, and take part in all sorts of

other study activities: but reading is abso-

Primary textbook lutely central.
Barnett, H. Constitutional and administrative law. (Oxford: Reading;

Routledge-Cavendish, 2006) sixth edition [ISBN 978-1845680336]. 7 sy e

This book is supported by a companion web site created both to

v" widens your understandin
keep Constitutional and administrative law up to date and to provide y g
enhanced resources for students and lecturers. The ‘resources’ sec- v strengthens your English language skills.
tion of the web site contains useful advice on answering essay and In the University of London law subject
problem questions: guides we give you a certain amount of es-
www.routledgecavendish.com/textbooks[1845680332 sential reading. ‘Essential’ means that you
. . . must read these items.

Your I0OLIS CD will also provide much useful material.

For full advice on how to read academic
Important supplementary texts texts, go to the ‘Reading’ section of your
Munro, C.R. Studies in constitutional law. (London: Butterworths, Learning skills for law guide.

1999) [ISBN 978-0406981431].
You might also like to obtain:

Thompson, B. and M.J. Allen Cases and materials on constitutional and administrative
law. (Oxford: Oxford University Press, 2005) eighth edition [ISBN 978-0199278794
(paperback)].

Statute book

You should also obtain a statute book. Statute books are updated regularly: make sure you
obtain the latest copy. Under the Regulations you are allowed to take one authorised stat-
ute book into the examination room. Information about the statute books and other mate-
rials that you are permitted to use in the examination is printed in the current Regulations,
which you should refer to. Please note that you are allowed to underline or highlight text in
these documents - but you are not allowed to write notes etc. on them. The Regulations for
the LLB state:

5.6 Students may underline and/or highlight passages with a coloured pen in the materi-
als, but all other forms of personal annotation on statues and other materials permitted to
be taken into the examination room are strictly forbidden.

Legal journals
In addition to the essential texts, you should consult a range of legal journals to keep your-
self up to date with academic writing on the subject:

Law Quarterly Journal
Modern Law Review
New Law Journal
Parliamentary Affairs
Public Law.

Many other legal periodicals will contain relevant articles and it is good academic practice
to consult the latest editions in libraries, if you are able to do so.
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Use the Online Library

As we are aware that many of you do You must get used to using the extensive facilities available in the

not have access to a local law library University’s Online Library, which is open 24 hours a day and free to use
we have for some years provided you (apart from the cost of your telephone service).

with an online library at http://www.

The service, available at http://www.external.shl.lon.ac.uk/?id=law is per-
external.shl.lon.ac.uk/?id=law. piff I P

haps the best in the world. It contains huge numbers of law resources:
The databases available through this v cases (law reports)
facility contain everything you would

find in a well-stocked law library and Y statutes

we therefore strongly encourage you v articles and reports.

to use it. You will need to register for You will need your Athens name and password to access many of these.
your Athens user name and password Write down the details here:

which you can do when you use the

URL given above. There are also many name:

free databases for which you do not

need a password. password:

You may at first find it a little daunt-

ing, but you should take the time to Plus there are extensive free access files, such as British Media On-line,
find your way around the password where you can read the main UK newspapers and TV news.

protected databases as some of the For more information, see the ‘Library’ section of your Learning skills for
activities in this guide require you to law guide.

use them.

To help you do this we have provided some online research exercises which you will find at:
http://www.londonexternal.ac.uk/current_students/programme_resources/laws/research_
exefindex.shtml

Although you do not need your password to access the information about these exercises,
as many of them are centred around the password protected databases provided through
the Online Library, you will need your Athens user name and password to actually tackle
them. These exercises will take you through some of the databases in order to find cases
and articles, and feedback is provided every step of the way in case you get lost.

Structure of the guide

Each chapter follows the same basic structure:

Title

List of contents — main section headings

Introduction - telling you what the chapter deals with

List of ‘learning outcomes’ - the things you should be able to do after completing the
chapter successfully

The main text - divided into short sections

Sample examination questions - these are the kind of questions you may have to answer in
your exam. You are also given advice on how to answer them at the end of this guide

Reflect and review page, where you can judge whether you are able to do what was stated
in the chapter learning outcomes, what you need to revise, and whether you should con-
tinue to the next chapter.

How to proceed

For general advice on studying law courses and managing your study time, see the Student
handbook. For advice on strengthening your command of the English language, see the
Learning skills for law guide.

This guide takes you through the entire subject of public law in a logical and systematic
way, with each chapter covering a particular topic or group of topics. It is based on the
textbook Constitutional and administrative law (sixth edition) by Hilaire Barnett, who is the
main author of this subject guide. References in the text to ‘Barnett’ are references to this
textbook.
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Much of your study time should be taken up reading the textbook, although it is also You will need a workbook or
recommended that you study the cases in the law reports. ring binder for Public law. Use

it to note down key ideas and
Working through a chapter of the subject guide additional information that you
1 Begin each chapter of the subject guide by noting the contents and then reading the get from your reading.

Introduction.
2 Next you will see a heading ‘Essential reading’. This tells you which parts of the textbook
are required reading for the topic you are studying.

» Note: ‘essential’ means that you must read this material: this is where you will find the
information that you will need to pass your exam. Do not skip the ‘readings’.

» You should read the readings at the point when they are referred to. As an example,

this is what should happen when you read Chapter 11, ‘Electoral law’.” After reading the T We are using Chapter 11 of this
Introduction you will see that the ‘essential reading’ is Chapter 13: ‘The electoral system’ subject guide as an example
of Constitutional and administrative law by Hilaire Barnett. You should read this chapter of only. You should study the
Barnett before going any further into the subject guide. You will be told to read parts of it chapters in their numerical
again later. order.

3 When you have finished reading Chapter 13 of Barnett, look at the list of ‘learning out-
comes’ in the subject guide. Keep these in mind as you work through the rest of Chapter 11.
You will be asked to reflect on these learning outcomes later.

4 Now proceed to work through the sections of Chapter 11. In Chapter 11, section 11.1
immediately gives you some more essential reading: it is Barnett Chapter 13 again, but this
time only pages 343-346. Read these pages again - carefully and in more detail.

» Make a note of anything you do not understand, and add any new words and phrases to
your vocabulary index cards (see the Learning skills for law guide).

5 Now read the rest of section 11.1and continue onto section 11.2.

1.4.4 Learning by doing

You will of course learn a great deal from your reading, but reading is not enough. Solid
long-term memory and understanding come from doing things with the facts and ideas
that you encounter. For this reason, it is vital to work through the activities, self-assessment
exercises and sample examination questions in the subject guide with care.

Activities

In sections 11.3 and 11.4, and at many other points in the subject guide, you will find ‘activi-
ties’. These are exercises that are designed to help you learn and understand important
issues. They do this by getting you to think about a question and devise a response.
Activities will not have simple ‘yes’ or ‘no’ answers: often you will need to write down a few
sentences, and in this way they also give you useful practice in using legal English. Feedback
is provided at the end of the guide.

Itis essential that you complete an activity before looking at the feedback.

Tackle each activity to the best of your ability, and then check the feedback. Reflect on
how well you did. If your answer to the activity was incorrect or incomplete, think carefully
about what went wrong. Do you need to re-read part of the textbook, or work through the
subject guide chapter again?

‘Self-assessment questions’ are different. These are factual questions designed to test your
memory of the chapter you have just worked through. You may find it useful to ask a friend,
fellow-student or family member to test you on these questions. No feedback is given to
SAQs because you can always find the answer somewhere in the text of the subject guide
chapter.

Sample examination questions
Most chapters contain one or two sample examination questions. These are examples of
the kind of questions that have been asked on the particular topic in previous years.
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You should answer the examination questions fully. This will give you practice in presenting
your knowledge and understanding of the topic in a thorough and integrated way. Think
about each question. Ask yourself:

What does this question relate to?

What data do | need to answer it, in terms of theoretical approaches, case law and constitu-
tional authorities?

Is this a topic on which there are differing academic views?

What is an appropriate balanced solution to the question?

Then read the ‘advice on answering the questions’ that follows. This will help you put
together an effective answer. Spend 35-40 minutes writing your answer.

By writing down answers you will develop the skill of expressing yourself clearly and logically
on paper. It will also help you to approach the examination at the end of the year. You need
as much practice as possible in writing fluently and lucidly throughout the academic year.

Cases

Numerous cases are mentioned in the text, or listed as essential reading. These cases are not
chosen at random: they are the important cases that have established or modified the law.
You should read them in full whenever possible, and make notes in your Public Law note-
book or ring binder. Here, making notes is the ‘doing’ element, which will help you learn.

Further reading

When you have completed your study of a section or chapter of the guide and textbook,
check whether any ‘useful further reading’ is recommended. Particularly helpful is
Professor C.R. Munro’s Studies in constitutional law. Munro is not a textbook and does not
cover the whole subject, but it contains a collection of critical and challenging essays on
many of the most difficult areas of constitutional law. It can help you develop a more criti-
cal understanding of the subject.

Ten golden rules for studying public law

1 Learn each topic as you study it and revise frequently. Public law is not a subject that
you can ‘cram in’ at the last minute.

2 Read each chapter in your textbook at least twice. What is unclear at first reading will
often become clear on a second or subsequent reading.

3 Read as many of the important cases as you can. Textbooks have to summarise cases
succinctly, and summarising can be an obstacle to understanding. You are more likely to
understand a decision in a particular case if you have read the case yourself.

4 Read as much of the recommended further reading as you can. This will be important
for essay questions in the examination.

5 Take full notes of what is said in lectures and tutorials, and of everything that you read
- chapters in textbooks, articles and cases. Keep these notes in a notebook or ring binder so
that you can add new material to each section as the need arises.

6 Read with a book of statutes at hand for reference. You are allowed to bring a statute

EXTERNAL PROGRAMME

book into the examination hall,” but you will not be able to use it effectively unless you T Please note: a list of the materials
are already familiar with its contents. Statutes are not easy to read, and you will need to that you are permitted to take
take time over this, reading each section that your book or article refers to several timesto  into the examination is given in
ensure that you have grasped all its details. the Regulations. You should check

the current version for details.

7 Condense your own full notes into a skeleton set of notes. Your skeleton notes will be
infinitely more valuable than someone else’s, and are essential to ensure that you learn and
revise properly. You will need a notebook or ring binder with separate sections for each
topic that you learn.
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When you have finished studying one topic in Public law, go through all your full notes and
condense them into a pattern of propositions or steps in an argument set out under head-
ings, sub-headings and any further divisions that are convenient. Do this at first on rough
paper so that you can find the best way of setting things out and of summarising your full
notes. Then copy your final version onto a right-hand page of your notebook or ring binder,
making sure you add the names of the cases and statutory references that support each
proposition. On the left-hand page summarise each case referred to on the right-hand page

in not more than three or four lines. When you have done that, put your skeleton notes
aside, take some more rough paper, and see if you can write out from memory what you
have just written. Check it with the skeleton and, if need be, repeat the exercise until you

have the whole section clearly in your memory.

8 Practise answering the sample examination
questions. Begin by looking up as much as you need to
answer the question. Make any notes you think
necessary, including a framework for an answer. Then
put your notes aside and try to write your answer in 35—
40 minutes. Later, choose another question and try to
answer it in the same period of time, but without any
preliminary reading. Make a plan for your answer as
part of the ‘unseen’ exercise within the 35-40 minute
period.

9 Keep up to date. To some extent, every textbook

is out of date as soon as it appears in the bookshops
because the law is constantly changing. Read the law re-
ports in The Times and the appropriate law journals (see
section 1.4.1above). Decisions of the European Court of
Human Rights, with other human rights materials, are
available at www.echr.coe.int/hudoc.

Refer to the Companion web site:
www.routledgecavendish.com/textbooks/ 1845680332,

There are three aspects to producing a good answer to
problem and essay questions:

knowledge

understanding - including a critical appreciation of the
issues

effective framing of your answers.

The skills involved in framing an answer to an essay or
a problem question are as important as knowledge.
Indeed, knowledge is almost useless unless you know
how to organise and deliver it effectively.

The ‘golden rules’ in this section will help you -and so
will the advice given in the Learning skills for law guide.

Above all, practise your skills. Answer activities and
sample essay questions in full, in writing, and do so in
good legal English. Write mini-essays or full exam-type
essays in response to questions like ‘Should all or any of
the conventions of the constitution be given statutory

which is updated approximately every three months. force?’in Chapter 3.

Athletes need to practise to ensure good performance
in competitions. A law student’s mental fitness will
ensure good results in examinations.

10 See the law in action. What you read in books or
hear about in lectures will often make more sense if you
can go to see proceedings in court.

How do we assess the quality of learning and thinking?

Your diverse learning about public law issues will enable you to develop a deeper under-
standing of the field. Your examiners will want to distinguish between deep and surface
approaches to learning. A surface approach would rely almost entirely on memory of facts,
and perhaps any ability to recall ‘model answers’ to a few central questions.

But facts without understanding and analysis will not impress the examiners. Examiners
will assess you through more demanding criteria. They will ask:

Is the student engaging in critical thinking to the depth or extent required?

How thorough is their attempt to apply and evaluate ideas and theories?

Are they showing sufficient inventiveness and flexibility?

Do they really understand basic concepts?

When engaged in evaluation and making judgments, are they generating appropriate and
viable alternatives, enough data on the outcomes of those alternatives, and sufficiently
rigorous criteria for judging those outcomes?

The outcomes of a deep approach to learning usually include an in-depth understand-

ing of content, the ability to use what has been learnt to describe, interpret, predict and
theorise about events and the ability to formulate new insights and new ways of defining
and approaching problems. These are usually regarded as the proper outcomes of a higher
education.
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1.4.7 Study time

You should set aside a specific amount of time each week to study this subject, increasing
the amount in the six weeks before the examination. Remember, though, that individuals
vary greatly in their needs; the time to stop studying is when you know the topic thorough-
ly, and not until then. It is very important to plan your time carefully. Do not forget to leave
time every week and month for revision in addition to the period before the examination.
Revision must be a continuous process.
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1.5

The portfolio/learning journal

One of the key elements in demonstrating these skills will be your portfolio. Throughout
this guide you will notice certain portfolio prompts. In the University of London pro-
gramme we have a specific portfolio - the Skills portfolio — that any student who wishes
to obtain a Qualifying Law Degree for England and Wales must develop and present for
assessment in their final year. This is to ‘demonstrate’ the subject-specific and transferable
skills that we expect you to attain. You may feel that you have these skills, but the point
is to formally demonstrate them in an assessed mode. From your second year you should
use the online e-portfolio system to compile your evidence base and reflection on your
evidence. However, your Public law notebook, ring binder or learning journal will always
support your learning, whether or not you are going to submit your Skills portfolio for as-
sessment. Making entries in your notebook or ring binder will give you an opportunity to
reflect on your learning, to map out the process and gauge whether you are meeting the
learning outcomes for the subject.

The important aspect here is reflection: in the other first year subject guides you may find
reflection prompts rather than portfolio prompts, but what unites these is the belief that
reflection is necessary for authentic self-understanding and learning processes that last.

Throughout the guide we will give prompts, indicated by this symbol: i
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1.6

UNIVERSITY OF LONDON

The examination

ESSENTIAL READING:

1.6.1

1.6.2

vV v v Vv

1.6.3

A guide to examination technique.

General advice

At the end of the academic year there is the examination. If you have worked consistently
and well throughout the year this should not be too daunting. All you are being asked to do
is demonstrate to the Examiners that you have mastered the subject to the required stand-
ard; you will be able to do this if you have undertaken sufficient study throughout the year.
Where too many students go wrong is to think that they only have to study and revise four,
five or six topics. That is a mistake. The topic you were relying on may not appear on the
examination paper, or it may appear, but in a way which you are not expecting. You may
therefore not have the confidence to attempt an answer. Or one topic might be combined
with another and you find that you have only revised half the question. If you have worked
conscientiously and covered the syllabus fully you will not fall into any of these difficulties.

Having said that, it is not necessary to revise the entire syllabus. There may be one or two
topics that you just cannot get to grips with. If that is the case, then look at the topic intel-
ligently and ask yourself whether it is sufficiently unrelated to other topics to safely leave

it out of consideration for the examinations. But be careful: so much of public law hangs
together and cannot be compartmentalised. In particular, you cannot hope to pass without
a good grounding in the basic principles of the constitution considered in the first part of
the guide.

The format of the examination

Important: the information and advice given in the following section are based on the
examination structure used at the time this guide was written. However, the University can
alter the format, style or requirements of an examination paper without notice. Because of

EXTERNAL PROGRAMME

this we strongly advise you to check the instructions on the paper you actually sit." T Instructions on an examination
paper are called the ‘rubric’.

The examination usually comprises eight questions. Many of these are essay questions,
which require you to show knowledge of the law and a critical approach to the law. Others
are problem questions which require you to apply the law to a given factual situation.

To cope with problem questions successfully, you must be able to see what issues arise
on the facts and advise on them accurately and succinctly, referring always to the sources
of law upon which you rely for your conclusions. The law may well be uncertain. If so, you
must explain why, and then choose what you believe to be the decision most likely to be
made by the court, giving reasons for your choice.

In general, you must be aware of major proposals for reform of the law. You must also show
a capacity for independent thought. It follows that during your studies you should:

think for yourself about the persuasiveness of the arguments put forward in what you read
‘read around’ the topic

discuss problems with your tutor or lecturer

discuss problems with fellow students.

Statute books

A list of the materials that you are permitted to take into the examination is given in the
Regulations. You should check the current version for details.



PuBLIC LAW 1 INTRODUCTION PAGE 19

1.6.4 Ten golden rules for developing examination technique

1 Prepare thoroughly. In particular, practise doing the sample examination questions at
the end of each chapter.

2 Read the exam paper carefully. Choose the four questions that you want to answer, and
make a rough allocation of time.

3 Once you have chosen your four questions, make rough notes on the answers to all four
questions before you begin to write a full answer to any of the questions. We do not always
remember all the information that we have learned. If you adopt this plan, you give your
memory the maximum opportunity to remember what you need for all the questions.

4 Answer the question set. This is particularly applicable to essay questions, and it
involves two prohibitions.

First, do not just write all you know about the topic. Very little, if any, credit will be given for
that. Each question will have a particular ‘slant’ or ‘angle’ which requires careful thought
and the selection of relevant information and knowledge.

Second, do not write an essay about a different topic. At the root of both of these faults is a
failure to prepare properly. You do not prepare properly by ‘question-spotting’.

5 Write tidily and legibly. If you practise writing questions under examination conditions
during your studies, you should find that you are able to write at speed, but also tidily and
legibly, in the examination.

6 Follow the instructions on the front page of the answer book. The instruction that
candidates most commonly fail to obey is the one that tells them to tie in any extra pages
at the end of the book, inside the back cover. Do not write in the space reserved for
Examiners. Remember to fill in the numbers of the questions you have attempted in the
order in which they were attempted - not in numerical order.

7 Do not write notes to the examiner. It is pointless to write, for example, ‘No time for
more’ at the end of the last question; the Examiner can see that for themselves.

8 Do not write too much or too little. In particular, remember that you are allowed to
bring a statute book into the examination hall to give you more time to answer the ques-
tions effectively. You are not expected to spend time reproducing substantial extracts
from statutes. You will gain no credit for doing so, and you will lose the time required to
write a good answer, so you will lose marks as well. Good planning of your time at the start
of the exam should prevent you from writing too much on one question at the expense
of the other questions. So should attention to the question, which itself will impose limits
on what has to be covered. Of course, the careless or badly prepared student who settles
down to write all they know about a particular subject is likely to end up writing far too
much and failing. As a rough guide, a minimum of two sides of A4 paper and a maximum
of six to eight sides should be enough for a good answer. This, of course, assumes that you
write, as you should, on every line, and that your handwriting is not over-large.

9 Refer appropriately to cases to support your propositions of law. When doing so, show
some knowledge of the facts but only to the extent necessary. Where you are citing one or
more cases as authority for a particular principle it is sufficient to place the case name(s)
and date(s) in brackets. For example, ‘The third principle relating to parliamentary sover-
eignty is that the judges will not question the validity of an Act of Parliament (Pickin v BRB,
1974)". Underline case names by all means, but not references to statutes or anything else.
Do not use highlighting materials. Spell the names of cases correctly. If you read the cases
and note them properly, this should not be a problem.

10 The final piece of advice is a reminder to read the question carefully. You must answer
the question the Examiner has asked, not some variation on this. Irrelevant material will
not earn any marks. Thus in Chapter 11, Sample Examination Question 2 asks you to write
about the simple majority voting system and possible alternatives to it. But it asks you
three specific questions in relation to that subject. Can you see what they are?

Good luck!

Hilaire Barnett and Marinos Diamantides

oA
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Introduction

A constitution is a set of rules, generally in written form, which identify and regulate the
major institutions of the state and govern the relationship between the state and the
individual citizen. In most countries the written constitution is the ultimate source of legal
authority; all actions of government and the law-making body (the legislature) must con-
form to the constitution. In order to uphold and interpret the constitution there will be a
Supreme Court. As the constitution is the ultimate authority, any action which contravenes
the rules of the constitution will be both unconstitutional and unlawful. Written constitu-
tions also contain procedural rules for the amendment of the constitution.

Constitutions, whether written or unwritten, will share common features. They will identify
the principal institutions of the state - the executive, the legislature and the judiciary. In re-
lation to each of these, the constitution will specify their functions and powers. In addition
the constitution will identify the rights and freedoms of citizens, through a Bill of Rights
which operates both to protect citizens and to restrict the power of the state.

In this chapter we consider the characteristics of the British constitution, and make brief
comparisons with other constitutional arrangements.

LEARNING OUTCOMES
By the end of this chapter and the relevant readings you should be able to:

» describe the principal forms that constitutions may take Each chapter of your subject
guide contains learning
outcomes and reminders of
learning outcomes.

» describe the distinction between a rigid and a flexible constitution

» evaluate the advantages and disadvantages of a largely unwritten

constitution .
Like the other features of your

» identify the essential features of the British constitution guide, they are there to help you.
» explain the scope and significance of the current constitutional reform

programme

See the section on ‘Using your

subject guides’ in your Learning

» briefly explain the historical forces that underlie the contemporary skills for law guide.
constitution.
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2.1

Constitutional forms

ESSENTIAL READING: READ THESE PAGES NOW

m Barnett, Chapter 1: ‘Introduction: the scope of constitutional law’, pp.7-15.

2.1.1

2.1.2

2.1.3

214

Weritten and unwritten constitutions

Constitutions may be ‘written’ or ‘unwritten’, and unlike the majority of states, the British
constitution is largely unwritten and uncodified. Allied to their written or unwritten char-
acter, constitutions may also be classified as rigid or flexible. A rigid constitution is one in
which amendment is very difficult, requiring special procedures to be employed before any
changes can be made. By contrast, the British constitution is essentially flexible. Parliament
- the supreme law-making body within the United Kingdom - may theoretically alter the
constitution at will, although in practical terms this can only be done with the support of
the people. Where constitutions were devised by their founders as a complete statement
of arrangements for the future, it will generally be difficult to amend them. For example, in
the USA, the constitution of 1787 requires that for any amendment, the proposal must have
been made by a two-thirds majority vote in both houses of Congress (the Senate and the
House of Representatives) and also approved by a three-quarters majority of all the State
legislatures. For this reason it is particularly difficult to amend a written constitution: it is
‘rigid’, rather than ‘flexible’ in nature.

Republican and monarchical

Constitutions may be classified according to whether they are republican or monarchical.
In republics, such as the USA, there will normally be a Head of State (usually designated a
President) who is directly elected by the people. In Britain by contrast, the monarchy re-
mains, with the Queen as Head of State and holding widespread formal powers (under the
royal prerogative - see Chapter 6). In practice these powers are conventionally exercised by
the elected government of the day which is headed by the Prime Minister.

Unitary and federal

Constitutions may also be unitary or federal. Under a written constitution, the constitution
will define which powers are exercisable by the central federal government, and which
powers are exercisable by the constituent parts of the federation - usually known as states.
In a federal state power is diffused rather than concentrated in any one body. The constitu-
tion has overriding force and any conflicts between the federal government and state
governments will be determined according to the constitution. For centuries, Britain has
been a unitary state, with one Parliament having ultimate law-making power over all the
constituent nations - England, Northern Ireland, Scotland and Wales. Where powers are de-
volved, to local government and now to the assemblies of Northern Ireland, Scotland and
Wales, these powers remain subject to the United Kingdom Parliament’s ultimate control.

Supreme and subordinate

A further classification explains whether a particular constitution is supreme or subordi-
nate. A supreme constitution is not subject to any external superior force. A subordinate
constitution is one where - as with former British colonies - the constitution is drafted and
introduced in a country by an external sovereign power, and theoretically may be amend-
ed or repealed by that external power. In relation to this aspect of constitutions, much de-
bate continues concerning the status of the British constitution following membership of
the European Community (and now the European Union). The key question is: where does
sovereignty lie? From the standpoint of the European Court of Justice of the Community,
the treaties that establish and define the Community and Union are supreme, and
sovereign. Thus the sovereignty of all EU member states is limited by membership. From
the standpoint of the British judges, however, the sovereignty of the British Parliament
remains intact: we voluntarily accept Union law because an ordinary Act of Parliament - the
European Communities Act 1972 - provides for its reception and enforcement within the
domestic courts of law.
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Finally, a constitution may be classified according to whether the powers and functions of
the principal institutions of the state — the executive, legislature and judiciary - are sepa-
rated or not. Under the United States’ constitution for example:

» Article 1 of the Constitution vests executive power in the President

» Article 2 vests legislative power in the Congress and Article 3 vests supreme judicial power

in the Supreme Court

» the Presidentis elected separately from Congress and may not be a member of Congress

» the President may veto legislation passed by Congress, but his or her veto may be overrid-

den by a two-thirds vote in the Senate

» the President appoints Supreme Court judges

» the Supreme Court has the power to declare acts of the President, Acts of Congress or of
state legislatures unconstitutional and therefore unlawful.

As will be seen more fully in Chapter 4, in the United Kingdom there is no such clear separa-

tion of powers.

ACTIVITY 2.1

State what advantages you think there
arein a federal as opposed to a unitary
constitution.

AN NN

You will find learning activities throughout your subject guide.

Most people learn more by doing - in this case, doing means thinking
and writing - than just by reading:

The tasks in the activities will help you understand the topics.
Doing them helps you remember what you have done.
They give you opportunities to think more widely about the subject.

Writing down your answers to the activities helps you improve your
English language skills.

You will find feedback on the activities at the end of the guide.

Do not look at the feedback until you have written down your answers to
the activities.

See the section on ‘Learning activities’ in the Learning skills for law guide.
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2.2

The unwritten nature of the British constitution

Only three countries today have constitutions which are not entirely written
- Britain, Israel and New Zealand.

Britain’s largely unwritten constitution is the product of history. Most countries
have experienced an event which marked a clear break with history and provided
the opportunity to codify their constitutional arrangements. Britain is exceptional
in this respect, and the constitution is the result of gradual evolution rather than
any conscious effort to design a complete system of constitution and govern-
ment. The British constitution — while by no means totally unwritten (see Chapter
3 on ‘sources’) - has never been defined through a basic constitutional document.
Nevertheless, it is clear that Britain has a constitution which identifies rules and
procedures relating to the principal institutions of the state. There are numerous
rules which we can identify as ‘constitutional’, although there are areas of law
about whose status we may be uncertain. It is a first principle of the constitution
that Parliament is supreme in its law-making power, and that accordingly there
can be no limit as to the matters on which Parliament may legislate. We can also
be clear that Acts of Parliament which:

» define the membership of Parliament (e.g. the House of Commons
(Disqualification) Act 1975)

» provide for national representative assemblies (see the Northern Ireland Act 1998,
Scotland Act 1998, Government of Wales Act 1998)

» enable the reception of European Community law into domestic law (see the European
Communities Act 1972)

» protect civil and political rights (e.g. the HRA 1998)

are constitutional statutes. In theory, however, none of these has a formal constitutional
status: they can be amended at Parliament’s will without any special procedure. In 1885,
A.V. Dicey described a flexible constitution as:

one under which every law of every description can legally be changed with the same ease
and in the same manner by one and the same body. (Dicey, 1885)

In practice, as opposed to legal theory, it would be difficult for Parliament to amend or
repeal such statutes without the clear consent of the people. Beyond the core of statutes
which we commonly regard as constitutional, there are areas of doubt. For example, we
may commonly regard the right of a worker to withdraw his or her labour as a basic con-
stitutional right: but does this mean that statutes which regulate employment matters are
constitutional in nature?

ACTIVITY 2.2
a Write a brief sentence summarising the characteristics of the British constitution.
b Explain the essential differences between a written and an unwritten constitution.

¢ What advantages and disadvantages, if any, flow from an unwritten constitution?

Summary

Constitutions — written or unwritten - identify and regulate the major institutions of

the state and govern the relationship between the state and the individual citizen. Only
three countries have constitutions which are not formally written (Britain, Israel and New
Zealand). The ‘unwritten’ British constitution displays the following characteristics: it is
monarchical, largely unitary and has a supreme Parliament.
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2.3 The evolution of the British constitution

ESSENTIAL READING: READ THIS CHAPTER NOW
m Barnett, Chapter 3: ‘The evolution of the structure of the United Kingdom’.

SUPPLEMENTARY READING: PUBLIC LAW STUDY PACK

m Barnett, ‘The UK constitution - a very brief history’ in the Public law study pack. Go to your study pack and
read the article ‘The UK
constitution - a very brief
history’ by Hilaire Barnett.

A basic knowledge of constitutional history helps to explain the constitution as it exists
today (see Maitland (1908) and Lockyer (1985)). Of particular importance are the Tudor and
Stuart periods (particularly from 1530 to 1700). In the reign of King Henry VIl (1509-1547),
the King broke the allegiance of the country to Roman Catholicism and established the
Church of England, under his sovereign authority. That action was to have lasting conse-
quences which involved conflict between the Crown and the House of Commons and ulti-
mately resulted in Civil War breaking out in 1642. That conflict ended with the execution of
Charles 1in 1649 and the abolition of the monarchy, the House of Lords and the established
Church of England.

A period of republican rule began, headed by Oliver Cromwell and maintained by military
rule. By the time of Cromwell’s death in 1659 the people had grown weary of the military
and of the suppression of pleasures resulting from Cromwell’s Puritan ethic. In 1660 the
monarchy was restored under Charles Il, as was the House of Lords and the Church. The
original conflict between King Charles | and Parliament was caused by the King’s abuse

of the royal prerogative and fuelled by the suspicion that Charles was secretly a Roman
Catholic. Such suspicions lingered, to come to the foreground when James Il (who was
openly a Catholic) succeeded to the throne in 1685. The fear that James might be suc-
ceeded by a Catholic heir who would restore the links with Rome caused parliamentarians
to invite William and Mary of Orange to overthrow James. With knowledge of William’s
imminent arrival, James Il fled the country.

William and Mary ruled jointly, but the power of the monarch was curtailed. The price for their
Crown was the Bill of Rights settlement of 1689 which finally established the supremacy of
Parliament over the Crown. The Act of Settlement 1700 clarified the supremacy of the Church
of England, prohibiting any future monarch from being an adherent of Catholicism. The Act

of Settlement also guaranteed the independence of the judiciary by providing that only an
address to the Crown by both Houses of Parliament could remove a senior judge from office.

In 1706 centuries of conflict between England and Scotland ended with the Acts of Union
1706 and 1707 which united the two countries under a single Parliament of Great Britain.
Union with Ireland took place under the Act of Union 1800, to be ended finally in 1921, with
the independence of the Republic of Ireland (Eire) and the partition of Ireland with the six
northern counties remaining united with Britain as the province of Northern Ireland.

From the reign of Elizabeth | (1558-1603) England steadily expanded its empire to the point
where, by the nineteenth century, the British monarch was Head of State in countries span-
ning the globe. Although the American colonies were lost at the end of the eighteenth cen-
tury, it was in the second half of the twentieth century that the empire was finally lost. Two
world wars, in 1914-1918 and 1939-1945, ended British supremacy in the international arena
forever. Nation after nation, previously part of the empire, established their independence.
Many, however, remained members of the Commonwealth of Nations - the head of which
is the Queen - which represents the formal ties between Britain and her former empire but
is now based on equality among peoples and nations.

The twentieth century also saw the emergence of co-operation among continental
European countries, originating with the Council of Europe in 1949 under whose auspices
the European Convention on Human Rights was drafted and implemented. The predeces-
sor to the European Union came into being with the establishment of the three original
European Communities: the European Coal and Steel Community in 1951, the European
Atomic Energy Community in 1957, and the European Economic Community in 1957. Britain
stood aside, only to join the European Community as it is now known, with effect from
1January 1973. 1992 saw the birth of the European Union, which expanded the original
objectives of the Communities into such areas as a common currency, common policies on
defence and security, and co-operation in police and judicial matters relating to crime.
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On the domestic front, relations between the two Houses of Parliament were reorganised

and formalised under the Parliament Acts of 1911 and 1949, which also reinforced the su-

premacy of the House of Commons over the House of Lords. Although there have long been

plans to reform the unelected House of Lords, little progress was made until the election of

the Labour government in 1997, on which see below.
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2.4 Constitutional reform

The election in 1997 of the first Labour government for nearly 20 years ushered in a period
of unprecedented constitutional reform. As we shall see in more detail in subsequent chap-
ters, devolution to national assemblies has taken place. The Northern Ireland Act 1998 re-
established the Northern Ireland Assembly; the Scotland Act 1998 established the Scottish
Parliament, and the Government of Wales Act 1998 established the Welsh Assembly.
Reform of the House of Lords was also promised. The House of Lords Act 1999 removes

the right of most hereditary peers to sit and vote and a second stage of reform is planned,
although its final form remains unknown at the time of writing. The Human Rights Act 1998
has finally made the civil and political rights guaranteed by the European Convention on
Human Rights enforceable in the domestic courts. Since the 1960s these rights could be
protected, but only by making an application to the Court of Human Rights in Strasbourg,
a slow process in which it could take up to five years to reach a decision. These rights can
now be used against all public bodies in all tribunals and courts.

The government has also introduced reforms relating to political parties and elections. The
Political Parties Elections and Referendums Act 2000 provides for the registration of politi-
cal parties, states who may and may not make donations to political parties, and provides
for a register of donations to be maintained. An Electoral Commission has been established
to keep the electoral process under review.

The office of Lord Chancellor - which used to span all three major institutions of the state
(the executive, legislature and judiciary) - has been reformed. Whereas previously the
Lord Chancellor was always a member of the House of Lords, the Constitutional Reform Act
2005 provides that the office of Lord Chancellor can be filled by a member of either House
of Parliament and need no longer be a lawyer. His former position as head of the judiciary
has been reformed and the Lord Chief Justice now fulfils that function. The Lord Chancellor
formerly filled the role of Speaker of the House of Lords. The Constitutional Reform Act
2005 now provides that the House of Lords will in future elect its Speaker from one of its
members. The Act also provides for the establishment of a Supreme Court to take over the
role of the highest domestic court. Formerly the Judicial Committee of the House of Lords,
which hears appeals from both civil and criminal courts, was located in Parliament and the
Lords of Appeal in Ordinary were also members of that House and could participate in the
work of the House, including the scrutiny of legislation.

In July 2007 the Secretary of State for Justice and Lord Chancellor presented to Parliament
the government’s latest proposals for constitutional reform. In The Governance of Britain ' T CM 7170. www.official-
the government proposes the following: documents.gov.uk/document/

cm71/7170[7170.pdf
» tosurrender or limit it prerogative powers to: ninrofizop

» deploy troops abroad

» request the dissolution of Parliament

» request the recall of Parliament

» ratify international treaties without decision by Parliament
» determine the rules governing entitlement to passports

» determine the rules for the granting of pardons

» restrict parliamentary oversight of the intelligence services
» choose bishops

» have asay in the appointment of judges

» direct prosecutors in individual criminal cases

» establish the rules governing the Civil Service.

» The government will also:

» work to increase parliamentary scrutiny of some public appointments
» review the role of the Attorney General

» develop further reforms for the House of Lords.
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The government also plans to open a national debate on ‘British values’ and citizenship and
to consider introducing a British Bill of Rights and Duties to supplement the Human Rights
Act and to consider whether to introduce a written constitution. It is recognised by the
government that this is a process which will require an extended period of consultation

and debate.
SUPPLEMENTARY READING: PUBLIC LAW STUDY PACK Go to your study pack and
m Brazier, R. ‘How near is a written constitution?’. read the items by Brazier,

. ., S . - Bogdanor and Oliver.
m Bogdanor, V. ‘Introduction’ to Constitutions in democratic politics.

m Oliver, D. ‘The project: modernising the UK constitution’.

ACTIVITIES 2.3-2.4

2.3 Isit possible to distinguish between ordinary law and constitutional law? How would
you do so?

2.4 Consider the following issues and explain whether or not these should be classified as
‘constitutional’, giving reasons for your answer:

a therightto strike

b theright to abortion

c theright to produce and publish pornographic materials.

SELF-ASSESSMENT QUESTIONS

1 Define the word ‘constitution’. These will help you test your memory
2 Outline the matters that an ideal constitution should cover. of what you have read in this chapter.
Ask a fellow student or a family mem-
ber to test you on them. We do not
provide feedback, because you can
easily find the answers by re-reading
5 Which Act of Parliament incorporates EC law into UK law? part of the chapter.

3 What is meant by a ‘rigid’ constitution?

4 Give two examples of the ‘separation of powers’ under the US
constitution.

6 Which parts of the UK now have their own parliaments/assemblies?

Summary

The British constitution is the product of history: a slow and largely peaceful (apart from
the seventeenth century) process of evolution. Change has been brought about on the
basis of experience rather than by some conscious ‘grand design’. The 1997 election, how-
ever, ushered in a government with an agenda for significant constitutional change, much
of which has been achieved. The evolution of the constitution and the current reform
programme illustrate the flexible nature of the constitution.

References

Barnett, H. Britain unwrapped: government and constitution explained. (Harmondsworth:
Penguin, 2002) [ISBN 978-0140291704].

Dicey, A.V. Introduction to the study of the constitution. [1885] (Last published by Liberty Find
Inc. (1992)) [ISBN 978-0865970038].

Lockyer, R. Tudor and Stuart Britain 1471-1714. (London: Longman, 2004) third edition
[ISBN 978-0582771888].

Maitland, F.W. The constitutional history of England. (Cambridge: Cambridge University Press,
1920) [ISBN 978-0521091374].



PAGE 30

Reflect and review

Look through the points listed below:

Are you ready to move on to the next chapter?

UNIVERSITY OF LONDON EXTERNAL PROGRAMME

Ready to move on =1 am satisfied that I have sufficient understanding of
the principles outlined in this chapter to enable me to go on to the next
chapter.

Need to revise first =There are one or two areas | am unsure about and
need to revise before | go on to the next chapter.

Need to study again =1found many or all of the principles outlined in this chapter very

difficult and need to go over them again before | move on.

Tick a box for each topic.

I can explain the principal differing forms that consti-

tutions may take.

I can describe the distinction between a rigid and a

flexible constitution.

I can evaluate the advantages and disadvantages of a
largely unwritten constitution.

I can explain the scope and significance of the cur-
rent constitutional reform programme.

I can identify the essential features of the British
constitution.

I can briefly explain the historical forces which

underlie the contemporary constitution.

Ready to
move on

O

Need to
revise first

O

We live in an age of reflection which
simply means thinking about, or
contemplating, what we are doing in
order to help ourselves do it better.
For more guidance on this, see the
section on reflection in your Learning
skills for law guide.

i Note down in your

Skills portfolio how useful you
found this reflect and review
Need to page.
study again

O

If you ticked ‘need to revise first’, which sections of the chapter are you going to revise?

2.1

2.2

23

24

Constitutional forms

The unwritten nature of the British constitution

The evolution of the British constitution

Constitutional reform

VS

Must
revise

O

O
O
O

Revision
done

O

O
O
O
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Introduction

Although the British constitution is usually characterised as ‘unwritten’ there are in fact
numerous written sources which can clearly be identified as constitutional. Accordingly,
itis strictly speaking more accurate to describe the constitution as not codified. By this is
meant that not all the rules, written or unwritten, have ever been consolidated into a single
document which we can refer to as ‘the constitution’. In this chapter we look in outline at
the differing sources in order to get an overview of the constitution. You will be able to add
detailed examples of each of these as you progress through the course.

LEARNING OUTCOMES
By the end of this chapter and the relevant readings you should be able to:

>
>
>

state the statutory sources of constitutional law
state the common law sources of constitutional law

explain the meaning and scope of the non-legal sources of the constitution - constitu-
tional conventions.

ESSENTIAL READING: READ THIS CHAPTER NOW

Barnett, Chapter 2: ‘Sources of the Constitution’.

You will need to re-read some parts of this chapter later.

EXTERNAL PROGRAMME
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3.1

Acts of Parliament

An Act of Parliament is the highest form of law within the United Kingdom. Over the centu-
ries there have been many Acts of Parliament which have been of fundamental constitu-
tional importance. These include:

Magna Carta 1215" which aimed to protect citizens against arbitrary power and guaranteed T Magna Carta is considered a

the right to a fair trial and trial by jury. ‘statutory source’ although it was
The Petition of Right 1628 which prohibited the raising of taxes without Parliament’s not, as such, an Act of Parliament.
consent.

The Bill of Rights 1689 which set the terms on which William and Mary came to the throne.

It prohibited the Crown from raising taxes without Parliament’s consent, or from executing
or dispensing with law without Parliament’s consent, and prohibited the raising and keep-

ing of an army in peace time without Parliament’s consent. It also provided for freedom of

speech in Parliament (see Chapter 12).

The Act of Settlement 1700 provided that succession to the Crown was limited to
adherents of the Protestant faith and excluded Roman Catholics or those married to
Roman Catholics. It also provided for security of tenure for senior judges, who can only be
dismissed on an Address by both Houses of Parliament to the Crown.

The Acts of Union 1706 and 1707 which united England and Scotland under a single
Parliament.

The Parliament Acts 1911 and 1949 which formalised the supremacy of the elected House of
Commons over the unelected House of Lords.

The European Communities Act 1972 which provided for the reception and enforcement of
Community law in the United Kingdom.

The Representation of the People Act 1983, as amended, which regulates election matters.
Local Government Acts which define the functions, scope and powers of local authorities.

The Northern Ireland Act 1998, Scotland Act 1998 and Government of Wales Act 1998
which devolved power to national assemblies. See also the Greater London Authority Act
1998, which establishes a London-wide form of devolved government.

The Human Rights Act 1998 which incorporates most of the rights and freedoms guaran-
teed under the European Convention on Human Rights into domestic law.

National security and Terrorism Acts, Police Acts, Public Order Acts and other Acts which
regulate state power and define the scope of civil liberties.

The Constitutional Reform Act 2005 which reforms the office of Lord Chancellor and pro-
vides for the establishment of a Supreme Court separate from Parliament.

We could also include - depending on our definition of what is a ‘constitutional Act’ - Acts
which regulate the right to trial by jury, provide for judicial review of actions of public au-
thorities, and regulate the court system. Further, we could include Acts such as the British
Nationality Act 1981 and the Immigration and Asylum Acts, which regulate citizenship and
the right to enter and remain in the United Kingdom.
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3.2
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Common law

The decisions of judges through the interpretation of statutes or through development
of the common law are a source of constitutional law where they affect the powers of the
state, the relationship between institutions of the state and the protection of citizens’
rights and freedoms. Of particular relevance are:

» those cases that uphold the sovereignty of Parliament (see Chapter7)
» cases that define the scope of the royal prerogative (see Chapter 6)
» cases thatrule on the legality of actions of public bodies
through judicial review (see Chapter 18)
» cases that define civil liberties (see Chapter 16)
» decisions made under the Human Rights Act 1998 (see Chapter 15)
3.2.1 The law and custom of Parliament
Parliament as a sovereign body claims for itself certain rights and immunities which are not
only enjoyed by the Houses of Parliament collectively but also confer rights and immuni-
ties on individual Members of Parliament. These are the privileges of Parliament, which are
discussed in Chapter 12. Parliamentary privilege is a unique form of common law, peculiar
to Parliament and enforced by Parliament. If an issue of parliamentary privilege is raised
before a court of law, the judges can determine whether the matter is one of parliamentary
privilege but will decline jurisdiction to rule upon the merit of a claim. This is an illustra-
tion of the separation of powers, with the judges declining to regulate a matter which is
regarded as falling within Parliament’s domain.
3.2.2 The royal prerogative

The royal prerogative is the collection of rights and immunities which belong to the Crown.
They represent the residue of common law powers enjoyed by the Crown before the
settlement of 1689. No new prerogatives may be created, but a prerogative power may be
reinterpreted by the courts to give it a contemporary meaning. As will be seen in Chapter 6,
the royal prerogative covers a range of disparate matters relating to domestic and foreign
affairs. For example, the Prime Minister and other ministers are appointed under the pre-
rogative and Parliament is summoned and prorogued (suspended) under the prerogative.
In relation to foreign affairs, declarations of war and peace fall under the prerogative, as
does control of the armed forces in overseas operations. International treaties are signed
under the prerogative.

The prerogative has the status of common law and is recognised as a source of legal power
by judges. As with parliamentary privileges, the judges have jurisdiction to rule on the
existence and scope of a prerogative power. As we shall see, however, the judges exercise
self-restraint in relation to the prerogative, which covers many areas of high policy that the
courts regard as more appropriately regulated by the executive in the name of the Crown.

Note that the government is proposing to surrender or limit some of its prerogative pow-
ers under its 2007 constitutional reform proposals (see page 28 of this guide).

EXTERNAL PROGRAMME
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3.3

3.3.1

3.3.2

European sources

There are two principal forms of European law which are sources of the constitution. It is
important to understand that these are separate and distinct forms of law with differing
origins and aims and having separate institutions and personnel.

The European Convention on Human Rights

The European Convention was drafted by the Council of Europe after the Second World War
in order to provide European-wide protection of citizens’ civil and political rights against
encroachment by state authorities. The Convention is discussed in detail in Chapter 15. For
present purposes there are several main points to emphasise. The first is that the Court of
Human Rights in Strasbourg (France) has the ultimate jurisdiction to rule on the meaning
and scope of rights. States that have become signatories to the Convention undertake

to respect and abide by the decisions of the Court. Accordingly, where there has been a
violation of a Convention right, the victim sues his or her own government and, if success-
ful, the government must propose and Parliament pass legislation which remedies the
offending law. Where rights have been violated through policies rather than law, there is a
corresponding obligation to amend the practice.

The Human Rights Act 1998 now enables most Convention rights to be enforced within the
domestic legal system rather than in Strasbourg. The Act requires that domestic courts
take into consideration the case law and opinions of the Court of Human Rights in giving
judgment.

The law of the European Community and Union

Like the Convention on Human Rights, the original three European Communities - now
known as the Community and a part of the wider European Union — were products of World
Wwar Il. They were designed in this case to impose supra-national controls over the raw
materials of war and to provide for a common market for the free movement of goods,
services, capital and workers. It was to be 1973 before Britain became a member of the
Community. Membership requires that states comply with the whole body of Community
law as comprised in the Treaties and as defined by the Court of Justice, which sits in
Luxembourg. Accordingly, Parliament may not pass laws which violate Community law, and
must amend the law in line with the requirements of the Court of Justice’s interpretation of
the law. On the question of sovereignty see Chapters 2, 7 and 14.
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Non-legal sources

Constitutional conventions

ESSENTIAL READING: READ THESE PAGES AGAIN NOW

» Barnett, Chapter 2: ‘Sources of the constitution’, pp.25-38.

SUPPLEMENTARY READING: PUBLIC LAW STUDY PACK Go to your study pack

» Marshall, G. ‘The theory of convention since Dicey’.

3.4.2

and read ‘The theory of
convention since Dicey’
Constitutional conventions represent one of the most intriguing sources of the constitu- from Geoffrey Marshall’s
tion. They are defined as being;: Constitutional conventions:

...rules of constitutional behaviour which are considered to be binding by and upon those ~ the rules and forms of political

who operate the constitution but which are not enforced by the law courts...nor by the accountability.
presiding officers in the Houses of Parliament. (Marshall and Moodie (1971), pp.23-24)

An earlier definition by the nineteenth-century constitutional authority A.V. Dicey' de- t You can find Dicey’s Introduction
scribed conventions as being: to the study of the law of the

...conventions, understandings, habits or practices which, though they may regulate constitution at www.constitution.

the...conduct of the several members of the sovereign power...are not in reality laws atall ~ 0rg/cmt/avdflaw_con.htm
since they are not enforced by the courts. (Dicey, 1885)

Itis crucial to note that conventions are non-legal (and

therefore cannot be enforced by courts of law), that they are In law texts you will frequently encounter English
binding (in that they impose obligations), and that they words with which you are unfamiliar (like ‘para-
regulate the conduct of all actors on the constitutional stage dox’, perhaps) and words in legal language. Some
-the Crown, Parliament, the executive and the judiciary. To of these will be:

breach a constitutional convention is to act unconstitution-

A v" long and a little complicated, like ‘derogation’
ally but not unlawfully, since these are non-legal rules. The J P &

paradox of conventions is that some are - despite their non- v technical, like ‘immunity’

legal nature - more important than laws. Equally, an v words having both legal and ordinary meanings,
understanding of the legal or constitutional rules can only be like ‘crown’ and ‘convention’.

complete when the operation of conventions is taken into For advice on building up your legal English and
account. Constitutional conventions underpin the idea of ordinary English vocabulary, see your Learning
responsible government and the rule of law. skills for law guide.

Conventions illustrated

You will discover a number of different conventions throughout the course of your study.
The following are just a few examples:

In law By convention
the Crown can appoint whomsoever the the Crown appoints the leader of the political
monarch wishes as Prime Minister party that wins the most seats in a general elec-

tion as Prime Minister

the Crown can dissolve Parliament at will Parliament will be dissolved at the request of
the Prime Minister
the rules regulating Cabinet collective responsi-
bility are conventions

the rules regulating ministers and their indi-
vidual responsibility are a matter of convention

the Crown can refuse to grant the Royal the Royal Assent will never be refused when a
Assent, which represents the final stage be- Bill has passed the Commons and Lords
fore an Act of Parliament comes into being

judges must not play an active partin party
politics

Members of Parliament must not criticise deci-
sions of the judges

the government must resign if it loses the
confidence of the House of Commons.
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3.4.3 The differences between conventions and rules of law

Conventions and laws differ in several respects. Firstly, the origins of a law will be found
either in an Act of Parliament or in a judicial decision. A convention, by comparison, comes
into being at an undefined point in time at which a mere practice has hardened into an
obligatory rule, breach of which attracts criticism. Secondly, while there is a vagueness

in areas of law, there is what Professor H.L.A. Hart called a ‘core of certainty’ about legal
rules. This feature is absent from many, but not all, conventions. You can compare the
certainty surrounding the granting of the Royal Assent with the convention of ministerial
responsibility - which is lacking in certainty - to understand this point. Thirdly, a change in
arule of law will be identifiable from statute or from judicial decisions. Again this is not so
with conventions: they may be reinterpreted to meet a changed situation without there
being any formality surrounding the change. Fourthly, to break a rule of law attracts a legal
sanction. To breach a constitutional convention, by contrast, attracts no legal sanction but
instead risks political repercussions. Finally, a serious breach of a convention may lead to
its destruction or at least redefinition. The breaking of a rule of law, however, has no such
effect on the law’s validity or general effectiveness.

ACTIVITIES 3.1-3.2

3.1 Between 1909 and 1910 the House of Lords, in breach of convention, refused to agree to
the government’s budget. Parliament then passed the Parliament Act 1911 which laid down
strict rules for the scrutiny of financial legislation by the House of Lords.

Had the House of Lords acted unlawfully in refusing to agree to the budget? Did the House
of Lords ‘break’ the convention, or merely introduce an exception to it?

3.2 In1975 during debates on Britain’s continued membership of the European
Community, the Prime Minister waived the convention of collective ministerial respon-
sibility (see section 3.5.1) and permitted free debate. Following the decision to remain in
Europe, the convention was restored.

Was there any unlawful or unconstitutional conduct on the part of the Prime Minister?

Was the convention of collective responsibility ‘broken’ or was an exception to it
introduced?

Summary

The British constitution is made up of a number of formal written legal sources - Acts of
Parliament and case law - and uncodified non-legal constitutional conventions. While con-
ventions are not law, they are in many respects as important as law because they explain
the manner in which the constitution actually operates.
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Ministerial responsibility

ESSENTIAL READING: READ THESE PAGES NOW

Barnett, Chapter 11: ‘Responsible government’ pp.281-299.F T See also Chapter 8 of this guide:

3.5.1

3.5.2

3.5.3

‘The structure of government’.
Ministerial responsibility is designed to ensure that government acts in accordance with

the principles of the constitution and is fully accountable to the electorate through
Parliament. You need to study both of these aspects of ministerial responsibility.

Collective ministerial responsibility

In order that the government is seen to be united and strong, collective ministerial respon-
sibility requires all ministers to support a policy once it has been adopted by the Cabinet
(the inner core of government: see Chapter 8). If a government fails to maintain the sup-
port of Parliament, the opposition parties may call for a ‘Vote of No Confidence’ in govern-
ment policy and if that vote is lost, by convention the government must resign. There are
two aspects to the convention. The first is that all Cabinet discussions are, and must remain,
absolutely confidential. The second rule is that once the decision is taken, every minister

- even if he or she dissents or was not even party to the decision - must outwardly support
that decision. The convention extends to Parliamentary Private Secretaries, the lowest rung
on the ministerial ladder. Any expression of dissent calls for resignation or dismissal.

Holding ministers to a common position is not always easy. In times of disagreement over
key issues it has been the practice, though it is rare, to waive or lift the convention to allow
free debate. This occurred twice in the last century, once over the state of the economy in
the 1930s and once in the 1970s over membership of the European Community. On both
occasions, once there had been full public debate and a consensus formed, the convention
was restored.

Individual ministerial responsibility

As with collective responsibility, there are two aspects to this concept. The firstis that a
minister is expected to conduct himself or herself in an appropriate manner. Any financial
or sexual misconduct may lead to demands for resignation. You should be able to cite ex-
amples of where such conduct has led to resignations. The second aspect is that a minister
is accountable to Parliament for the management of his or her government department.

It used to be the case that any serious failures in policy or administration would resultin a
minister’s resignation. You should consider the case of Crichel Down in 1954 as an illustra-
tion of this (see Barnett, p.286). However, the position is nowadays by no means clear-cut.
The main reason for this is that a distinction has been developed between responsibility
for policy failures and responsibility for operational matters, with ministers refusing to take
the blame for administrative failures. Accordingly, the idea of ministerial responsibility has
become divorced from the sanction of resignation for departmental failures and it is more
accurate to speak of ministerial ‘accountability’ rather than ‘responsibility’, other than
where a minister is personally at fault.

Authoritative works

In addition to the above sources of the constitution, the writings of respected constitu-
tional authorities such as Sir William Blackstone (right), A.V. Dicey and Sir Ivor Jennings may
on occasion be relied on in courts of law to aid interpretation.

SELF-ASSESSMENT QUESTIONS

1
2

What are the principal sources of the constitution?

What is the essential characteristic of a source which is deemed constitutional? What,
for example, distinguishes the status of the Act of Union with Scotland of 1707 from the
Road Traffic Act 1983?

3 Whatis a ‘constitutional convention’?

How can conventions be distinguished from understandings, habits, practices and legal
rules?
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o o v

Which Act of Parliament:
Prevents Roman Catholics from succeeding to the Crown?
United England and Scotland under a single parliament?

Incorporates the majority of substantive rights under the European Convention on
Human Rights into UK law?

SAMPLE EXAMINATION QUESTIONS

Question 1 Should all or any of the conventions of the constitution be given statutory
force?

Question 2 To what extent is it possible or desirable to define clearly the conventions of
individual and collective ministerial responsibility?

Advice on answering the questions

Question 1 You will need to start with a definition of constitutional conventions and then
give a few illustrations to show the scope of the topic and the way in which conventions
pervade all aspects of the constitution. Having defined and illustrated, you could proceed
to discuss the characteristics of conventions and the distinctions between rules of law and
conventions. The role played by conventions is also important, so you should demonstrate
how conventions supplement the legal rules (as for example with the royal prerogative on
the Royal Assent, appointment of Prime Minister and the dissolution of Parliament) and
also how they underpin the system of responsible government. Key conventions here are
that a government must resign if it loses the confidence of the House of Commons and that
ministers are collectively and individually responsible to Parliament.

The way the question is phrased suggests that there is ‘something wrong’ with the opera-
tion of conventions which requires clarity and certainty. Address this issue, showing that it
is by no means simple and that some conventions are clear and certain (as with the Royal
Assent) and others - such as ministerial responsibility - have an inherent vagueness and
lack of clarity.

When arguing in favour of some form of ‘codification’ - a comprehensive code - you need
to consider the differing forms that codification can take. It could be a legal code, as in

a statute, or it could alternatively be an authoritative statement of the rules, as with the
Australian example discussed in Barnett at p.38. Having done that, the next issue to address
is the likely consequences of placing conventions on a more formal basis. The separation of
powers is relevant here, for if conventions were placed on a statutory basis, judges would
have the jurisdiction to rule on conventions. Would that be a desirable extension of judicial
power or rather a dangerous step which would involve judges in matters of high policy?
(On this last point note the concept of non-justiciability discussed at p.73 of this guide.)

And finally, reach a conclusion. Do not leave the discussion up in the air, a situation which
invites the examiner to wonder what you do or do not think about the subject. As this is
not a straightforward issue, it is quite acceptable to state ‘...on the one hand...but on the
other hand...” and give an indication as to which of these alternative positions appears the
most persuasive.

Question 2 The starting point for this question is again definition, but here you need to
define not only ministerial responsibility and its different aspects but also constitutional
conventions - of which ministerial responsibility is a key concept. Explain the constitutional
reason for the concept, namely its role in ensuring government according to law and the
principles of the constitution. Also discuss the fact that conventions allow for flexibility and
adaptation of the rules in order to meet particular circumstances.

While the convention of collective responsibility is relatively clear, you also need to dem-
onstrate your understanding of the uncertainties inherent in individual responsibility. Use
some of the many illustrations discussed in the textbook, starting with the ‘classic’ position
in Crichel Down and showing how over the decades the convention has been differently
understood.

When reaching a conclusion, remember the constitutional implications of formalising the
rules (discussed above). What would be the significance for the separation of powers if
ministerial responsibility became enforceable by the courts? Consider also whether formal-
ising the rules would lead to an undesirable rigidity in the constitution.
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Reflect and review

Look through the points listed below:
Are you ready to move on to the next chapter?

Ready to move on =1 am satisfied that | have sufficient understanding of the principles
outlined in this chapter to enable me to go on to the next chapter.

Need to revise first = There are one or two areas | am unsure about and need to revise
before I go on to the next chapter.

Need to study again =1 found many or all of the principles outlined in this chapter very
difficult and need to go over them again before | move on.
Tick a box for each topic. Readyto  Needto Need to

moveon  revise first study again

I can state the statutory sources of constitutional
law. O O O

| can state the common law sources of constitutional
law. O O O

I can explain the meaning and scope of the
non-legal sources of the constitution - constitutional
conventions. O O O

If you ticked ‘need to revise first’, which sections of the chapter are you going to revise?

Must Revision
revise done
3.1 Acts of Parliament O O
32 Common law O O
3.3 European sources O O
3.4 Non-legal sources O O
3.5 Ministerial responsibility O O
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Introduction

...separation of powers, together with the rule of law and parliamentary sovereignty, runs
like a thread throughout the constitution of the United Kingdom. (Barnett, p.97)

The separation of powers is a constitutional principle designed to ensure that the func-
tions, personnel and powers of the major institutions of the state are not concentrated in
any one body. It ensures a diffusion rather than a concentration of power within the state.
Under the uncodified, largely unwritten British constitution there is no strict separation of
powers. Instead, while some separation of powers exists, it is more accurate to speak of a
system of checks and balances which ensures that powers are not abused. The fundamen-
tal purpose of the separation of powers is to avoid the abuse of power and thereby to
protect the rights and liberties of citizens.

The concept itself is of great antiquity and can be attributed to Aristotle (384-322 BC);

however, the clearest exposition of the doctrine can be found in the French writer Charles-

Louis de Montesquieu’s De Iesprit des lois (1748) T. In essence, Montesquieu states thatthe T Del'esprit de lois (French)=‘On
three organs of government - the executive, legislature and judiciary - should each have a the spirit of the laws’.
discrete and defined area of power and that there should be a clear demarcation of func-

tions between them: this is true ‘separation of powers’.

Under a written constitution, the powers allocated to various institutions will be clearly de-
fined. In the UK - in the absence of such a document - the issue that requires evaluation is
the manner in which and the extent to which differing functions are kept separate. For the
purpose of analysis, the subject may be further broken down by considering the extent to
which the executive and legislature, executive and judiciary, and judiciary and legislature
overlap and interact. It should be noted that even under a written constitution a complete
separation of powers is not possible, and that without some degree of interaction between
the institutions there would be constitutional deadlock.

ESSENTIAL READING
m Barnett, Chapter 5: ‘The separation of powers’.

A portrait of Montesquieu.

Image courtesy of Wikipedia
By the end of this chapter and the relevant readings you should be able to: Commons.

LEARNING OUTCOMES

» explain the constitutional significance of the separation of powers

» outline the powers and functions of the major institutions

» identify those areas where functions, personnel and powers overlap
» describe the conventional rules that prevent abuse of power
>

critically assess the relevance of separation of powers under the constitution.
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4.1

4.1.1

4.1.2

4.1.3

The major institutions of the British state

The principal institutions are the executive, the legislature and the judiciary. Each of these
bodies exercises its role in the name of the Crown.

The executive

The executive comprises the Crown and the government, including the Prime
Minister and Cabinet ministers. Ancillary to Her Majesty’s Government is the

civil service which runs the administration of the state, and the armed forces Ccrown
and the police which uphold executive power.

Executive

The role of the executive is to formulate and implement government policy
across all governmental activities. The elected government of the day is ac-
countable to Parliament, which has the ultimate power to dismiss a govern-
ment and force a general election through which the people will decide on

Central government
(including Prime Minister
and Cabinet ministers)

who will run the next government. Members of government are primarily t
elected Members of Parliament who sit in the House of Commons, although a 1
number of government ministers also sit in the House of Lords. Civil service, armed forces and police

In order to prevent the executive dominating Parliament there are limits
imposed on the number of salaried ministers who sit in the Commons under the
House of Commons (Disqualification) Act 1975.

Parliament

Parliament comprises the Crown, the elected House of Commons and the currently
unelected House of Lords. The House of Commons, which is superior to the Lords in its
law-making powers, is made up of elected Members of Parliament who represent their
individual areas (constituencies). A general election must by law be held at least every
five years (Parliament Act 1911). Membership of the House of Lords consists of a minor-

ity of hereditary peers, a majority of life peers appointed by the Crown and Archbishops
and Bishops of the Church of England. Under the Constitutional Reform Act 2005, Lords of
Appeal in Ordinary (Law Lords) who have also been members of the House of Lords will no
longer be entitled to sitin the Lords.

The judiciary

The judiciary includes all the judges in the courts of law, and also those who hold judicial
office in tribunals, and the lay magistrates who staff the magistrates’ courts. Senior judicial
appointments are made by the Crown. It is the function of the judges to interpret legisla-
tion in line with the intention of Parliament and to develop the common law (judge-made
law). Constitutionally, judges are subordinate to Parliament and have no power to chal-
lenge the validity of Acts of Parliament.

Judges are prohibited from standing for election to Parliament under the House of
Commons (Disqualification) Act 1975.

The Lord Chancellor

As noted in Chapter 2, prior to the Constitutional Reform Act 2005, the office of Lord
Chancellor spanned the major institutions of the state. The Lord Chancellor was head of the
judiciary with responsibility for the appointment of judges. He or she was also a mem-

ber of the Cabinet, and therefore played a central political role in government. The Lord
Chancellor also presided over the House of Lords as its Speaker, thereby fulfilling a legisla-
tive role. The role of the Lord Chancellor was frequently criticised as violating the doctrine
of separation of powers and concentrating executive, judicial and parliamentary functions
in one person.
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Two cases have challenged the equivalent positions in the Channel Islands and Scotland. In

McGonnell v United Kingdom (2000) 30 EHRR 289 (The Times, 22 February 2000) the European T The Times (founded in 1785) is a
Court of Human Rights ruled that the right to a fair trial was violated by the participation useful source of law reports.
in a planning decision of the Deputy Bailiff of Guernsey, who was both a senior judge in the

Guernsey Royal Court and a senior member of Guernsey’s legislative body, the States of

Deliberation. In the Scottish case of Starrs v Procurator Fiscal, Linlithgow [2000] HRLR 191, the

Court of Session ruled that the independence of the judiciary was impaired, and hence the

right to fair trial violated, through the dependence of temporary judges for reappointment

on the office of Procurator Fiscal.

As a result of such criticisms, the office of Lord Chancellor has been reformed. A
Department for Constitutional Affairs was established, headed by a Secretary of State and
that position was combined with that of Lord Chancellor. The Constitutional Reform Act
2005 removed the judicial functions of the Lord Chancellor and his former role as head
of the judiciary is now filled by the Lord Chief Justice. The Lord Chancellor no longer sits
as Speaker of the House of Lords, which will elect its Speaker from among its members.
In future the Lord Chancellor need not be a senior lawyer and may be a member of either
House of Parliament. In a major reorganisation of the Home Office, a Ministry of Justice
was established in 2007. The Ministry takes over the responsibility of the Department

of Constitutional Affairs and also assumes responsibility for the National Offender
Management Service, sentencing and prisons.

4.1.4 Judicial independence

ESSENTIAL READING

» Barnett, Chapter 5: ‘The separation of powers’, pp.98-102 In your law studies you will need to read many

and Chapter 27: ‘The grounds for judicial review’,
pp.762-765.

Judges in the higher courts - High Court and above - have

cases. This does not mean reading the full tran-
script of a trial, but the decisions and judgments
made by the court. The majority of the cases
you read will be from the Appeal Court, or the

tenure under the Act of Settlement 1700, which protects
theirindependence from both the executive and Parliament.
Superior judges can only be dismissed by an address to the
Crown from both Houses of Parliament. To protect the judici-
ary, judges enjoy immunity from legal action in relation to
their judicial functions. The public interest in the administra-
tion of justice requires that judges possess absolute privilege
in relation to court proceedings, even where they make
statements that might be defamatory.

House of Lords. Often you will simply be asked
to read the views of one judge (such as Lord
Justice O’Connor in Merkur Island Shipping Corp v
Laughton).

But there is more to reading a case than just a bit of
reading. See Activity 6.4 in Chapter 6, and ‘Reading
law reports’ in your Learning skills for law guide.

In the exercise of their judicial functions, judges must demonstrate that they are impartial.
Any words or actions which are capable of raising a suspicion that a judge is biased give rise
to criticism. Bias may take several forms; it may be:

political bias
bias due to an affiliation with a person or organisation

personal bias against persons or groups because of their identities or characteristics.

Financial dealings may also give rise to a suspicion of bias. In their judicial role, judges must
disqualify themselves if there is a suspicion of bias: ‘justice must not only be done but must
manifestly be seen to be done’. Two cases illustrate this aspect of judicial independence:

In Dimes v Grand Junction Canal Proprietors (1852) 3 HL Cas 759, the Lord Chancellor held
shares in a canal company which was involved in litigation. The House of Lords ruled that
the Lord Chancellor should have disqualified himself from sitting. Even though it was ac-
cepted that he was not influenced by the interest, the court ruled that it was of the utmost
importance that ‘the maxim that no man is to be judge in his own cause should be held
sacred’ [p.793].

In R v Bow Street Stipendiary Magistrate ex parte Pinochet (No 2) [1999] 2 WLR 272, the House of
Lords overturned its own previous decision relating to the extradition of General Pinochet
to face allegations of human rights violations during his period as Head of State in Chile.
Lord Hoffmann, who had participated in the earlier decision, held office as a Director of
Amnesty International which had been allowed to present evidence. The earlier decision
was set aside because it gave rise to an appearance of bias.
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RESEARCH QUESTION

Use the Online Library or printed sources to locate the English cases relating to General
Pinochet. In your portfolio make a note of the dates of the cases, the courts where they
were heard, and brief details of the conclusions. Note the role of Lord Hoffmann.

Summary

The essential function of the separation of powers doctrine is to avoid the over-concen-
tration of power in one institution of the state. It is therefore necessary that personnel

and functions are distributed between the three institutions and that these are clearly
defined in order that those who exercise powers under the constitution are accountable to
citizens.

REMINDER OF LEARNING OUTCOMES
By this stage you should be able to:
» explain the constitutional significance of the separation of powers

» outline the powers and functions of the major institutions.
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i Students who wish to

gain a Qualifying Law Degree
must demonstrate that
they are capable of ‘locating
and retrieving relevant
information on a specified
topic using primary and
secondary paper sources and
electronic sources including
the world-wide web’. Note
down your progress on the
task in your Skills portfolio.
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4.2 The relationships between the institutions

4.2.1 The executive and the legislature

The government proposes legislation: only Parliament may enact laws which give legal
effect to these proposals.f As noted above, the Prime Minister and a majority of his or her T Parliamentary procedure is

ministers are Members of Parliament and sit in the House of Commons. The executive is discussed in Chapter 9. When
therefore present at the heart of Parliament. By contrast, in the USA, the President may not  you have studied that topic you
be a member of the legislature (Congress), and is elected separately from congressional will be able to relate it to the
elections. This may result in the President being a member of a different political party separation of powers.

from the majority of members of Congress. That cannot happen in the UK, as the Prime
Minister will always be the leader of the political party that won a majority of seats at a
general election. Where a government has a large majority of seats in the Commons, the
crucial issue is whether the government can dominate Parliament and ensure that its pro-
posed legislation is enacted, or whether there are sufficient procedures in place to ensure
that proposals are sufficiently scrutinised and either endorsed or rejected by Parliament.

Parliament may delegate law-making powers to the government through powers to draft
subordinate or delegated legislation. The purpose of this is to free Parliament from the
need to scrutinise every technical rule contained in legislation and to enable the govern-
ment to draft the detailed rules. Such legislation is subject to the ultimate approval of
Parliament. Delegated legislation, however, does raise questions about the separation of
powers between the executive and legislature.

4.2.2 The executive and judiciary

Judicial independence from government is a key requirement of the separation of pow-
ers. Judges must be seen to be politically impartial. The judicial function is to interpret
Parliament’s intentions as expressed in legislation and to ensure - through judicial review
(see Barnett, Chapters 26 and 27) - that any delegated legislation is consistent with the
scope of power granted by Parliament. The rule of law also requires that judges ensure the
legality of government action; this function could not be fulfilled if the judges’ independ-
ence was in doubt.

M v Home Office
An example of judicial control can be seen in the case of M v Home Office [1994] 1 AC 377. See
re M[1993] 3 WLR 433 on p.63 of this guide.

The judges exercise self-restraint in the areas of power that they regard themselves as
competent to review. Many exercises of the royal prerogative, for example (see Chapter 6),
involve issues of ‘high policy’: such diverse matters as the appointment of ministers, the al-
location of financial resources, national security, signing of treaties and defence matters. In
order to protect judicial independence and the appropriate separation of powers, judges
will rule that such matters are for the executive to decide.

An example of this is seen in the case of Council of Civil Service Unions v Minister for the Civil
Service [1985] AC 374 (the GCHQ case). The Prime Minister had ordered that workers at the
Government’s Communication Headquarters (the signals intelligence body) should no
longer be allowed to be members of trade unions, a right which had been enjoyed for sev-
eral decades. The Union challenged the legality of the ban. The Court of Appeal and House
of Lords ruled that where national security was in issue, the courts would not interfere.

ACTIVITY 4.1

a Consider M v Home Office and the GCHQ case and briefly explain their significance in rela-
tion to the separation of powers.

b Why do you think the judges responded in different ways to the facts of these cases?
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4.2.3 Legislature and judiciary

Parliament is the supreme law-making body within the UK. Judges interpret legislation
using the ‘rules’ of statutory interpretation which you will study in the Common law reason-
ing and institutions subject guide. Constitutionally, judges have no power to question the
validity of legislation: see Pickin v British Railways Board [1974] AC 765 discussed in Chapter 7.
However, within the constraints imposed by the ‘rules’ there remains a certain amount of
leeway for the judges to give new meaning to statutory language, and this raises the ques-
tion of whether the judges ‘make law’. This aspect of the judicial role is enhanced under the
Human Rights Act 1998 (see Chapter 15) which imposes a duty on the judges to interpret
legislation ‘as far as possible’ in a manner to make it compatible with Convention rights.
Where this is not possible, however, the superior courts (High Court and above) can issue a
‘declaration of incompatibility’ but cannot declare an Act of Parliament invalid. The effect
of this arrangement preserves both the supremacy of Parliament and also the separation of
powers.

The development of common law also raises the issue of judicial law-making. You will
realise when you study the doctrine of precedent that judges are able to develop the law
in line with contemporary requirements. While all of common law is judge-made law, it
must be remembered that Parliament may at any time overturn a judicial decision, thereby
preserving its sovereignty.

ACTIVITY 4.2
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Go to your study pack and
read the brief extract from
Merkur Island Shipping Corp v
Laughton (The Hoegh Anapa).
You can read the whole case
report via the Online Library.

In Magor and St Mellons RDC v Newport
Corporation [1952] AC 189 the House of Lords
rejected the approach of Lord Denning MR,
in the Court of Appeal, who had stated that,
where gaps were apparent in legislation, the
courts should fill those gaps. Lord Simonds
commented that this amounted to a ‘naked
usurpation of the legislative function under
the guise of interpretation’ (p.191).

Now consider the following three cases:

a InBurmah Oil Co Ltd v Lord Advocate [1965]
AC 75 the House of Lords ruled that com-
pensation was payable to oil companies
whose property had been destroyed dur-
ing war time in order to prevent it from
falling into enemy hands. The government
quickly proposed and Parliament passed
the War Damage Act 1965 which effec-
tively nullified the decision.

b In Shaw v Director of Public Prosecutions
[1962] AC 220 the House of Lords ruled that
the publisher of a directory of prosti-
tutes’ services was guilty of the offence
of conspiracy to corrupt public morals
- an offence previously unknown to law.

Parliament did not invalidate the decision.

In many of the activities in this subject guide, you will be asked for
an opinion. Here are some examples:

Activity 8.1: What advantages, if any, can you identify in having a
hereditary head of state?

Activity 9.4: Write a brief passage outlining the strengths and weak-
nesses of question time as a means of scrutinising the government,
and explaining what reforms you think should be made to the rules
and|or procedure.

Activity 12.2: Do you think Parliament should be immune from
interference by the courts? Is this immunity necessary? Are they
any circumstances in which the courts would be justified in
intervening?

Many academics, politicians and legal experts have written on
these subjects. Often they disagree with one another.

When you have studied this guide, read your textbook and thought
about these issues, you will be capable of giving your own opinion. In
answering these questions, and examination questions on the same
subjects, we do not mind what answers you give - provided that

you can present a coherent and well-reasoned response. We are not
interested in answers that merely repeat the ideas of some expert.

After all, whose opinion do the examiners want to test?
Your tutor’s opinion?
The opinion of the authors of your textbook?

Your opinion?

¢ InRVR[1992]1AC599 the House of Lords ruled that a husband who had raped his wife at
a time when it had been lawful for him to do so was guilty of rape. The European Court

of Human Rights upheld the House of Lords’ decision, despite the fact that itimposed
retrospective criminal liability in violation of Article 7 of the European Convention on
Human Rights in SW v United Kingdom (1995) 21 EHRR 363. The Criminal Justice and Public
Order Act 1994, s.140, redefined rape to include a husband having sexual intercourse

with his wife without her consent.

Were the judges in these cases ‘usurping the legislative function’? Explain your opinion.

i Make a note of how

comfortable you feel about
answering questionsin a

way that expresses your own
opinion.
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Summary

In order to understand clearly the separation of powers under the British constitution, it is
necessary to study the relationships between the three major institutions and to examine
any overlaps in personnel and functions. Where such overlaps exist - as most obviously

in the case of the executive sitting in Parliament - it is then important to consider what
factors there are which make the situation acceptable. In the case of the executive in
Parliament, this clearly facilitates scrutiny of the executive, provided that the necessary
procedures are in place.
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4.3

Conventions and the separation of powers

As we have seen, there are many areas in which the three institutions contravene the doc-
trine of separation of powers. This is explained by the fact that the British constitution is
largely unwritten and has evolved over time, adapting to circumstances as the need arises.
It would be fair to conclude that not only is there no strict separation of powers between
the institutions, but the separation of powers is quite weak. However, it must also be rec-
ognised that, in general, allegations of ‘unconstitutional conduct’ are rare. The explanation
for this anomaly lies in constitutional conventions.

The following conventional rules are relevant.

In relation to the judiciary: In relation to the executive:

Members of Parliament will not criticise The convention of ministerial responsibility

judicial decisions. (both collective and individual: see Chapter 8)

Where proceedings are before a court ensures the accountability of government to
Parliament.

or imminent, Members of Parliament are
barred from raising the issues in debate.

You should be alert to the concept of separation of powers throughout your study of this
course, where examples of separation of powers are presented. When considering sover-
eignty, for example, you should be aware that the sphere of power conceded to Parliament
to enact laws, to regulate its own procedure, etc. is a clear, if implicit, example of separa-
tion of powers. Equally so is the cautious judicial attitude to questioning the exercise of the
royal prerogative and the courts’ attitudes to the privileges of Parliament. Furthermore,
the Human Rights Act 1998 has had a significant impact on the separation of powers. See
Chapter 15 for further details.

The attitudes of some academics and judges to the separation of powers differ markedly (see
for example the dictum of Lord Diplock in Duport Steels Ltd v Sirs [1980] 1 WLR 142, at p.157).

ACTIVITIES 4.3-4.5
4.3 To what extent is separation of powers:

a
b

evident and

desirable under the constitution?

4.4 What is the explanation for the apparent conflict between judges and some academ-
ics? Are these two views capable of being reconciled?

4.5 Critically assess the statutory provisions and constitutional conventions that support
the concept of separation of powers.

SELF-ASSESSMENT QUESTIONS

What are the three ‘organs of government’ whose powers need to be separated?
Within the British state, what constitutes the executive?

What did the Act of Settlement 1700 do for the position of judges in higher courts?
Why, in 1999, was the decision to extradite General Pinochet set aside?

What was the significance of the case of M v Home Office (1994)?

Summary

The role of conventions in relation to the separation of powers is critical. Examining the re-
lationships and identifying overlaps reveals only half the constitutional picture. Therefore,
in order to gain a full understanding, attention must be paid to the conventional rules.
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SAMPLE EXAMINATION QUESTIONS

Question 1 ‘Our unwritten constitution rests upon a separation of powers. It also rests
upon a mutual recognition of those powers. It is for Parliament to make new laws and to
amend old laws, including the common law. It is for the courts to interpret and enforce the
law. It is for the government to govern within the law. Each in its own sphere is supreme.’
(Lord Donaldson of Lymington MR in M v Home Office and Another (1994).) Discuss.

Question 2 Critically assess the view, expressed by Walter Bagehot in the nineteenth cen-
tury, that the ‘near fusion’ of the executive and legislature represents the ‘efficient secret’
of the constitution.

Advice on answering the questions

Question 1 This quotation spans all three of the major institutions of the state, and
requires an analysis of the role and powers of each. It also calls for a critical examination
of the degree of separation between them. Start by explaining what the separation of
powers means and explain its constitutional importance - perhaps pointing out that it is a
concept of great antiquity. The next task is to explain briefly the role of each of the major
institutions of the state: the personnel and functions of each. The next - and major - task is
to analyse the relationships between the institutions and explain the extent to which they
overlap in personnel and functions.

You need to discuss each pairing of the institutions, namely, the executive and legislature,
the executive and judiciary, and the legislature and the judiciary. Devote an equal amount
of time to each of the pairings. Too many candidates fail this type of question not because
they do not have the knowledge or understanding, but because they have failed to cover
the whole topic.

Question 2 This question focuses on the executive and the legislature and therefore more
detailed coverage of these institutions is required. Your introduction will be as above:
explaining the rationale for separation of powers and the major institutions.

The bulk of your analysis will be confined to the executive and Parliament. Do not be
tempted to waste valuable time discussing other aspects of separation of powers. You will
gain no marks for material that is irrelevant to the question and will lose marks because
you have deprived yourself of the time to discuss what was required.

EXTERNAL PROGRAMME
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Reflect and review

Look through the points listed below:
Are you ready to move on to the next chapter?

Ready to move on =1 am satisfied that | have sufficient understanding of the principles
outlined in this chapter to enable me to go on to the next chapter.

Need to revise first = There are one or two areas | am unsure about and need to revise
before I go on to the next chapter.

Need to study again =1 found many or all of the principles outlined in this chapter very
difficult and need to go over them again before | move on.
Tick a box for each topic. Readyto  Needto Need to

moveon  revise first study again

I can explain the constitutional significance of the
separation of powers. O O O

I can outline the powers and functions of the major
institutions. O O O

I can identify those areas where functions, personnel
and powers overlap. O O O

I can explain the conventional rules which prevent
abuse of power. O O O

I can critically assess the relevance of separation of
powers under the constitution. O O O

If you ticked ‘need to revise first’, which sections of the chapter are you going to revise?

Must Revision
revise done
4.1 The major institutions of the British state O O
4.2 The relationships between the institutions O O
4.3 Conventions and the separation of powers O O

o





